
A&R, INC.,

BEFORE THE POLLUTION CONTROL BOARD JAN 192005
OF THE STATE OF ILLINOIS STATE OF ILUNOISP~Jl~tj~~Control Board

)
Petitioner,

)
vs. ) PCBNo. 05-

) (USTAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

DorothyM. Gunn, Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

NOTICE

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of LegalCounsel
1021 North GrandAvenue,East
P.O. Box 19276
Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I havetodayfiled with theoffice of the Clerk of

the Pollution ControlBoarda Petitionfor Reviewof Final AgencyLeaking

UndergroundStorageTankDecision,a copyof which is herewithserveduponyou.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon, Illinois 62864
Telephone(618) 244-1788

A & R, Inc.,
for



CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on January he’, 2005,

I servedtrue andcorrectcopiesof a Petitionfor Reviewof FinalAgency Leaking

UndergroundStorageTankDecision,by placingtrue andcorrectcopiesin properly

sealedand addressedenvelopesandby depositingsaidsealedenvelopesin a U.S.

mail dropbox locatedwithin Mt. Vernon,Illinois, with sufficient CertifiedMail

postageaffixedthereto,uponthefollowing namedpersons:

Dorothy M. Gunn,Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division ofLegal Counsel
Suite 11-500 1021 North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield,IL 62794-9276

Li

~rneyfor
Petitioner,A &



BEFORE THE POLLUTION CONTROL BOARD JAN 192005
OF THE STATE OF ILLINOIS STATE OF ILLINOIS

POllution Control Board
A&R,INC., )

)
Petitioner, )

)
vs. ) PCB No. 05- 1

) (USTAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMESthePetitioner,A & R, Inc. (“A & R”), by oneofits attorneys,

Curtis W. Martin of Shaw& Martin, P.C.,and,pursuantto Sections57.7(c)(4)(D)

and40 of theIllinois EnvironmentalProtectionAct (415‘ILCS 5157.7(c)(4)(D) and

40) and 35 Ill. Adm. Code 105.400-412,herebyrequeststhat theIllinois Pollution

ControlBoard(“Board”) reviewthefinal decisionof the Illinois Environmental

ProtectionAgency (“Agency”) in the abovecause,andin supportthereof,A & R

respectfullystatesasfollows:

1. OnDecember27, 2004, the Agencyissuedafinal decisionto A & R, a

copyof which is attachedheretoasExhibit A.

2. The groundsfor the Petitionhereinareasfollows:

On September15, 2004,A&R, throughits consultant,UnitedScience

Industries,Inc., submitteda High Priority CorrectiveAction Plan andBudgetand

supplementalinformation at various timesthereafter(hereinafterreferredto as

“AmendedPlan” and“AmendedBudget”). By its letterof December27, 2004, the

Agencymodified theAmendedPlanto reducethe total cubic yardsof soil for



excavation,removal, anddisposalby 343.78cubic yards,a reductionof 37.76

percentof the total cubicyardsproposedby A & R to be effected. TheAgency

correspondinglyadjustedtheAmendedBudget’sfield purchasesandothercostsby

37.76percent,or $26,471.06.A & R doesnot contestthis adjustmentdueto the

directcorrelationbetweenthereducedscopeof the excavation,transportationand

disposalandthefield purchasesassociatedtherewith. A & R doescontest,however,

theAgency’sfurther adjustmentin personnelcostsof $6,012.52representingthe

same37.76reductionin scope.

PageG-1 ofA & R’s AmendedBudgetreflects40 hoursof

EnvironmentalTechniciantime associatedwith on-siteactivitiesduring the

excavation,transportationand thsposalof the contaminatedsoil. Environmental

Techniciantime is the only time that would actuallybe directly affectedby the

Agency’sreductionof the scopeof work becauseit is the EnvironmentalTechnician

whois on-siteduring suchactivities. Moreover,theAgency’sreductionof soil

excavation,transportation,anddisposalwould equateto one day’stime, or eight (8)

hours,ofthe EnvironmentalTechnician’stime. At $53.00perhour for the

EnvironmentalTechnician’stime, a reasonableadjustmentin personnelcostswould

be approximately$425.00directly associatedwith theAgency’sreductionin the

scopeof thework.

TheAgency’sadjustment,however,correlatesa 37.76percent

reductionin overall personnelcostswithout regardto thetaskproposedto be

performed. Thefact that lesssoil will be affecteddoesnot automaticallymeanthe

samecorrespondingreductionin personneltime associatedwith professional
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oversight,Agencyandclient correspondence,andreportpreparation,to namea few

activities. TheAgency’sadjustmentin thepersonneltime simply hasno correlation

to the actualreductionthat shouldbeassociatedwith thereducedsoil excavation,

transportationand disposal. The Agency’sadjustmentin personnelcostsis

thereforearbitrary andcapricious.

WHEREFORE,Petitioner,A & R, Inc., for thereasonsstatedabove,requests

that the Boardreversethe decisionof theAgencyandrule in favor of Petitioner’s

requestfor approvalof its personnelcostswithin theAmendedHigh Priority

CorrectiveAction PlanandBudgetasbeingreasonable,justifiable, necessary,

consistentwith generallyacceptedengineeringpractices,andeligible for

reimbursemçntfrom the UST Fund,andthat Petitionerrecoverits attorney’sfees

andcostsincurredhereinpursuantto 415 ILCS 5/57.8(1)and 35111.Adm. Code

732.606(1).

Respectfullysubmitted,

SHAW & MARTIN, P.C.

By ~ ~

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite 302
P.O.Box 1789
Mt. Vernon, Illinois 62864
Telephone(618)244-1788

A & R, Inc.,
for

~ner
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276, 21 7-782-3397
JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300,CHICAGO, IL 60601,312-814-6026

ROD R. BLAGOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-6762 CERTIFIED MAIL

QEC 27 2flN~ 7002 ~150 0000 1105 5541

A & R, Inc.
Mr. Avery Moore ________

6229WestOgdenAvenue
Berwyn, IL 60402 r E C 2 8 REC’U

Re: LPC #0310215104--Cook County ~

Berwyn!A & R, Inc. .~ ‘=~—===~

6229 WestOgdenAvenue
LUST IncidentNo. 981412
LUST TechnicalFile

DearMr. Moore:

The Illinois EnvironmentalProtectionAgency(Illinois EPA) hasreviewedtheHigh Priority
CorrectiveAction PlanBudget(budget)submittedfor theabove-referencedincident. This
budget,datedSeptember15, 2004,wasreceivedby theIllinois EPA onSeptember20, 2004.
SupplementalinformationwasreceivedOctober8, 2004, October27, 2004andDecember10,
2004. Citationsin this letterarefrom the EnvironmentalProtectionAct (Act) and35 Illinois
AdministrativeCode(35 III. Adm. Code).

Thebudgetis modifiedpursuantto Section57.7(c)(4)oftheAct and35 Ill. Adm. Code
732.405(c). Basedon themodificationslisted in Section2 of AttachmentA, the amountslisted
in Section 1 of AttachmentA areapproved.Pleasenotethat thecostsmustbe incurredin
accordancewith theapprovedplan. Be awarethat theamountofreimbursementmaybe limited

by Sectior~s57.8(e),.57.8(g)and57~8(d)of theAct; aswell as35 III. Adm. Code732.604,
732.606(s),and732.611.

All futurecorrespondencemustbesubmittedto:

Illinois EnvironmentalProtectionAgency
BureauofLand- #24
LeakingUndergroundStorageTank~Section
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield, IL 62794-9276

Pleasesubmitall correspondencein duplicateandincludetheRe: block shownat thebeginning
of this letter.

‘X}(FORO —4302 North Main Slreet. Rockford, IL 61103— (315) 987-7760 • DEs PLAINE5 —9511 W. Harrison St., Des Plaines, IL 60016 —(847) 294-4000
ELaN — 595 Soulh Slate, Elgin, IL 601 23— (847) 608.3131 • PEORIA — 5415 N. University Si, Peoria, IL 61614 —(309) 693-5463

LANO - PEORIA — 7620 N. Universily St., Peoria, IL. 61614 — )3C’9) 693.5462 • CI-i’1~4PA,CN— 2125 Soulh First Street, Champaign, IL 61820— (217) 278-5800
‘~FIELD—4500 S. Sixth Street Rd., Springfield, IL 62706 —(217) 786.6892 • COLLINSVIILE —2009 MalI Street, CollinsviUe, IL 62234 —(618) 346.5120

MARION —2309 W. Main St., Suite 116, Marion, )L 62959 —(618) 993-7200 ~ IB~~rA

¶. .

Pst”.rw 0”, RECYCLED PAPER
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An undergroundstoragetanksystemowneror operatormayappealthis decisionto the Illinois
Pollution ControlBoard. Appealrights areattached.

If you haveany questionsor needfurtherassistance,pleasecontactDaveMyersat 217/785-7491.

Sincerely,

ThomasA. H~
Unit Manager
LeakingUndergroundStorageTankSection
Division of RemediationManagement
Bureauof Land

TAH:DM:dmi\HPamBIJDmod3.doc

Attachment: AttachmentA, Appeal Rights

c: United ScienceIndustries
Division File

,...~‘ ,•.~



Attachment A

Re: LPC#0310215104--Cook County
Berwyn! A & R, Inc.
6229West OgdenAvenue
LUST IncidentNo. 981412
LUST TechnicalFile

Citations in this attachmentarefrom theEnvironmentalProtectionAct (Act) and35 Illinois
AdministrativeCode(35 Ill. Adm. Code).

SECTION 1

Thebudgetwaspreviouslyapprovedfor:

$7123.66 InvestigationCosts
$5250.00 AnalysisCosts

$26,674.00 PersonnelCosts
$1788.00 EquipmentCosts

$167,722.35 Field PurchasesandOtherCosts
$2660.57 HandlingCharges

As aresultofthe Illinois EPA’s modification(s)in Section2 ofthis AttachmentA, thefollowing
amountsareapproved:

$0.00 InvestigationCosts
$520.00 AnalysisCosts

$9910.48 PersonnelCosts
$0.00 EquipmentCosts

‘$44,801.51 Field PurchasesandOtherCosts
$116.49 Handling Charges

As aresult.of an appealsettlementwith the Illinois EPA datedNovember16; .2004, the following
amountsareapproved:

$0.00 InvestigationCosts
$0.00 AnalysisCosts

$12,235.00 PersonnelCosts
$0.00 EquipmentCosts
$0.00 Field PurchasesandOtherCosts
$0.00 HandlingCharges



,

Therefore,thetotal cumulativebudgetis approvedfor:

$7123.66 InvestigationCosts
$5770.00 Analysis Costs -

$48,819.48 PersonnelCosts ‘

$1788.00 Equipment Costs
$212,523.86 Field PurchasesandOtherCosts

$2777.06 HandlingCharges

SECTION2 . .

$26,471.06 for an adjustmentin Field PurchasesandOtherCostsassociatedwith
excavation,transportation,disposalandbackfill. Thesecostsareinconsistentwith the
associatedtechnicalplan. Oneoftheoverall goalsofthe financialreviewis to assure’
that costsassociatedwith materials,activities, andservicesshallbeconsistentwith the
associatedtechnicalplan(35 Ill. Adm. Code732.505(c)).

Theapprovedplanallows for a total of2566.65cubic yardstotal excavation(1656.22
yards already removed and 910.43yardsadditional to be removed). 2000cubic yards
were budgetedin thebudgetapprovedOctober29, 2003. This amendment allows for the
additional566.65cubic yards.

2. $6012.52for an adjustmentin Personnelcostsassociatedwith excavation,transportation,
disposalandbackfill. Thesecostsareinconsistentwith theassociatedtechnicalplan.
Oneoftheoverall goalsofthe financialreviewis to assurethat costsassociatedwith
materials,activities,and servicesshallbe consistentwith theassociatedtechnicalplan
(35 111. Adm. Code732.505(c)).

Personnel costsarereducedby 37.76%(343.78/910.43)commensuratewith theyardage
deduction.

DM:drm~J-iPamBUDmod3A.doc
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AppealRights

An undergroundstoragetankowneror operatormayappealthis final decisionto theIllinois
Pollution ControlBoardpursuantto Sections40 and57.7(c)(4)(D)oftheAct by filing apetition
for ahearingwithin 35 daysafterthedateofissuanceofthefinal decision.However,the35-day
periodmaybeextendedfor aperiodoftimenot to exceed90 daysby writtennoticefrom the
owneroroperatorand theIllinois EPAwithin the initial 35-dayappealperiod. If theowneror
operatorwishesto receivea 90-dayextension,awritten requestthat includesastatementofthe
datethefinal decisionwas received,alongwith a copyof this decision,mustbe sentto the
Illinois EPA assoonaspossible.

For informationregardingthe filing of an appeal,pleasecontact:

DorothyGunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 W~stRandolph,Suite 11-500
Chicago,IL 60601
312/814-3620

For information regardingthe filing of an extension,pleasecontact:

Illinois Environmental Protection Agency
Division of Legal Counsel
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield, IL 62794-9276
217/782-5544


